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METOANMYECKHE PEKOMEHIAIIUA
JJIA PeACTABUTEIA AABOKATCKOM MAJIATHI
IPH MPOU3BOACTBE 00bICKA, 0CMOTPA U BLICMKHU B OTHOLLICHUH a/{BOKATA

Yacte 1 cr. 450.1 VIIK P® npexgycmarpuBaeT 00s3aTelbHOE MPUCYTCTBHE
«00ecreYnBaloOIIEro HEPUKOCHOBEHHOCTh IPEIMETOB M CBEICHMM, COCTaBISIONMX aJBOKATCKYO
TaifHy, WieHa coBeTa aJBOKAaTCKOM mnamathl cyObekra Poccuiickoit ®depepaunu, Ha TEPPUTOPUH
KOTOpPOTO IPOU3BOIATCS YKAa3aHHBIE CIEJICTBEHHBIC JCWCTBHUS, WM MHOIO IIPEICTaBUTEINS,
YIOJHOMOYEHHOTO MPE3UJIEHTOM 3TOH aJBOKATCKOM MajaThl» MpU MPOM3BOACTBE OOBICKA, OCMOTpa
U BBIEMKH B OTHOIIGHUHM aJBOKaTa (B TOM 4YHCIE€ B JKHJIBIX M CIY)KEOHBIX HMOMEIICHMUSIX,
HCIIOJIBb3YEMbIX UM JJISl OCYIIECTBIIEHUS a/IBOKATCKOM JIEATEIIbHOCTH ).

[IpaBoBas mpupoaa craryca HE3aBHCHMOTO HAONIOAATENs OT aIBOKATCKOTO COOOINEeCTBA TPH
MPOU3BOJCTBE TTOMCKOBBIX CJICJCTBCHHBIX JICHCTBHI B OTHOIICHUW aJBOKAaTa OCHOBBIBACTCS Ha
no3utusx EBponetickoro Cyna mo mpaBam uesnoBeka. B camom obmem Bujae ECITY tpebyer, 4ToObI
MPU TPOU3BOJCTBE OOBICKA CYIIECTBOBAN <O(PPEKTUBHBIM W BCECTOPOHHHH KOHTPOJbL 3a
coOmroieHneM paMok mpou3BoAuMbIX 00bIckOBY» (IlocranoBnenue ECIIY ot 09 mexabps 2004 roxa
no gaeiny Bam Poccem mnporuB bembrum (Van Rossem v. Belgium) sxamoba Ne 41872/98).
[MpumenuTensHO K 0OBICKY B aaBokaTckux momemieHusx ECITY ykas3piBall, 4TO OH «IOJKEH OBITh
MpeaAMEeTOM OCOOEHHO TIIATeNbHOro KOHTpOJs» (cM. IlocranoBnenue ECIIY ot 13 nHos6ps 2003
roga mo ey Dumku u apyrue npotuB Typruu (Elci and Others v. Turkey) sxamo6a Ne 23145/93 u
25091/94). Tlpu 5TOM 00s3aTENBFHBIM CIIOCOOOM MPOBEACHUS OObICKA B aJBOKATCKOW KOHTOPE
JIOJDKHO OBITH «pucymcmaeue He3a8UCUMO20 HabOoamens, obecneyusarouje2o
HEeNpuKOCHOBEHHOCMb NpeoMenmos, OmHocauuxcs K npogeccuonanvrou mavne» ([loctaHoBneHUE
ECITY ot 09 ampens 2009 roma no neny Konecumuenko mnpotuB Poccuiickoit denepaunu
(Kolesnichenko v. Russia) sxamo6a Ne 19856/04). B stom e mocranoBiaeanu ECITY ykasan, uto BO
BpeMsi OObICKa Yy aJBOKaTa IOJKHBI HMETh MECTO «2apaumuu HpOmue emeulamenscmed 8
npogheccuonanbhble cekpemol, Hanpumep, makue KaxK 3anpem uzvsamus 0OKYMEeHmMOos, 3auuiye HHbIX
a0BOKAMCKOU MAUHOU, UNU HAO30p 34 OObICKOM CO CMOPOHbL He3a8UCUMO20 HabIooamens,
CNOCOOH020  ONpedenums, He3ABUCUMO Om  CIe0CMBEeHHOU  Opueadvl, Kakue OOKYMEeHMmbl
0XB8AMBIBAIOMCAL OPUOULECKOU NPOhecCUOHATbHOU npusunecuel. <...> Kpome Toro, 4to kKacaercs
AJIEKTPOHHBIX JAHHBIX, COJCPIKABIIMXCS B KOMITBIOTEPAX 3asBUTEINS, U3BITHIX CJICIOBATEIEM BO
Bpems O0ObICKa, IO BHJAMMOMY, HE MPUMEHSIIACh Hpoyedypa omceusanus» (CM. TaKKe
[locranoBnenue ECIIY ot 27 centsops 2005 roma mo neny CaiMHeH W JApyrue NpPOTHUB
Ounrmstaanu" (Sallnen and Others v. Finland), xxamo6a N 50882/99 u Pemenue EBpomneiickoro Cyna
no aeny Tamocuec npotuB CoenunenHoro KoponescrBa (Tamosius v. United Kingdom), sxamo6a Ne
62002/00; IMocranosnenne ECITY ot 22 mast 2008 roxa mo aeny Mius Credanos npotus bonrapun
(lliya Stefanov v. Bulgaria)).

Koucrurynuonnsiii Cyn Poccutickoit ®enepanuu B Iloctanosnennun ot 17 mekadps 2015
roaa Ne 33-I1 «llo neny o mpoBepke KOHCTUTYIIMOHHOCTH IyHKTa 7 4acTH BTOpPOM cTaThu 29, yactu
yerBepToil crtarbu 165 u wyactu mnepBoil crtarbu 182 VYroJgoBHO-IPOIECCYaIbHOTO KOJAEKCa
Poccuiickoit ®@enepanmu B CBsBU ¢ kaimobor rpaxknan A.B. bamsna, M.C. 310061 U Apyrux»
OTMETHUJI, 4YTO «HMCCJIEIOBAHUIO OpPraHaMU, OCYIIECTBISAIONMMHU YrOJIOBHOE TpecieloBaHue, U
NPpUHYAUTCIBHOMY HU3BATUIO B XOJAC oObICKa HE MNOAJIC)KAT TaKU€ MATCpUaJIbl AABOKATCKOI'O
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MIPOMU3BOJCTBA B OTHOILICHUHU JOBEPUTEIS aJIBOKaTa, KOTOPHIE COJepkKAT CBEJICHHU S, HE BBIXOAIKE 32
paMKu OKa3aHHsI COOCTBEHHO NMPO(eCCHOHATBHON IOPUINYECKONH TTOMOIM KaK I10 YTOJIOBHOMY JEINY,
B KOTOPOM aJBOKAT SIBJISICTCS 3alMTHUKOM, TaK M MO KAKUM-JHOO APYTHM JieaM, HaXOAAIMMCS B
MPOU3BOJACTBE a/IBOKATa, T.€. MaTepHalbl, HE CBS3aHHbIE HEMOCPEACTBEHHO C HApYIICHUSMH CO
CTOPOHBI KaK aJBOKATa, TaK M €ro JOBEPUTEIs, COBEPIICHHBIMH B XOJI€ MIPOM3BOJCTBA 10 JaHHOMY
JieNly, KOTOpblE€ MUMEIOT YrOJIOBHO MPOTHUBOIIPABHBIA Xapakrep, Ju0O0 C JAPYrMMU MPECTYIIEHUSIMH,
COBEpILICHHBIMH TPETHbUMH JUMLAMH, JHOO COCTOSAT B XpAaHEHUU OPYAUN MPECTYIJICHUS WIH
MPEeIMETOB, KOTOPbIE 3alpelleHbl K OOpaIlleHUI0 MJIM 00OpPOT KOTOPBIX OrpaHMYEH Ha OCHOBAaHUU
3aKOHa»

N3noxxeHHBbIC BBILE I[IPAaBOBBIC IIO3MLMUU IIO3BOJIIOT OIPEIEIUTh IIPABOBOM CTaTyc
MpEeACTaBUTENS AJBOKATCKOM TMajaTrbl INpPU IPOU3BOJICTBE CIEACTBEHHBIX JAeHCTBUI (0OBICKa,
BBIEMKH, OCMOTpA) B OTHOILEHUHU aJBOKAaTa U KOHKPETH3UPOBaTh ero nojaHomouus. [IpeacraBurens
a/JIBOKaTCKOW IajaThl B XOJ€ IPOU3BOJICTBA CIEACTBEHHBIX AeHCTBUI (0OBICKA, BHIEMKH, OCMOTpa) B
OTHOILCHUH aJBOKaTa BIIPABE:

(1) 3HakoMHUTBCS € MOCTAHOBJEHHEM CyAa O NPOBEJEHHH B SKWJIBIX M CJIYy:KeOHBIX
NOMelleHUsIX, MCMOJIb3yeMbIX AJBOKATOM /sl OCYLIECTBJIEHHS] A/IBOKATCKOH AesiTeJIbHOCTH
00bICKa, OCMOTPa M BBICMKH, 4 TaK/Ke CHHMMATh C HEro KONMHHM CBOMMH TEXHHMYECKHMH
Cpe/ICTBAMH WM BBINHNCHIBATH He00XoAuMBbIe cBeleHusi. HerpenocTaBieHue 3TOro noaIHOMOYMS
JUIIAET BO3MOYKHOCTb IPEACTABUTENS aJBOKATCKOM IajaTbl ONPEAETUTb KOHKPETHBIH OOBEKT
oObICKa (BBIEMKH, OCMOTpA) M JaHHbIE, CIIY)KAIe OCHOBAHUEM JUIsl €T0 NMPOBEIEHUS, C TEM, YTOOBI
OOBICK HE NPUBOIMI K MOJNYYCHHUIO HH(OpPMAuu O TEeX JOBEPUTENNX, KOTOpbIE HE HMEIOT
HEIMOCPEICTBEHHOIO OTHOIICHMS K YIOJIOBHOMY J€lly. be3 03HakoMIIeHUs € COOTBETCTBYIOIIMM
IIOCTAHOBJICHUEM CyZla IPEICTaBUTENb AJBOKATCKOW IajaTbl HE CMOXKET PEaJu30BaTh OCHOBHYIO
(yHKUHIO Yy4acTHsi B CIEJCTBEHHOM JEMCTBUU — 00€CHEeYUTh HENPUKOCHOBEHHOCTb CBEJIEHUH,
OTHOCSIIMXCS K TPOQECCHOHAIBHON TallHE U HE YKa3aHHBIX B PE30JIOTUBHOMN YacTH MOCTAHOBJICHUS
CyZla B KAU€CTBE MCKOMBIX IIPEIMETOB, TOKYMEHTOB.

(2) npuHOCHTH CBOM BO3pa’kKeHHs HA JIeWiCTBHUsS CJIe0BaTe/isi KaK B X0/1€ MPOU3BOICTBA
CJIeICTBEHHBIX JelcTBUH (00bICKA, BBIEMKH, 0CMOTPA), TAK M 10 €r0 OKOHYAHUHU B NPOTOKOJIE
ciaeacrBeHHbIX AeicTBuil. YIIK PO nomyckaer mpuMeHeHHE HOPM IO aHajuoruu 3akoHa. Yacts 3
ct. 243 VIIK P® mo3Bossier Mr000MY YJaCTHUKY CyIAeOHOTO pa3dMpareabCcTBa MPUHOCHTH CBOM
BO3paXEHUS NMPOTUB JCUCTBHUM IPEACENATENbCTBYIOMIET0. HET HUKAaKMX OCHOBAHUM ISl JIMILCHUS
IpaBa y4aCTHUKOB CJIEICTBEHHOIrO JAEWCTBHS, B TOM 4YHCII€ IPEACTABUTENS aIBOKATCKOM IajaThl,
BO3pakaTb IIPOTUB JEHCTBUI cCleAoBaTels Ha CTaJuu IPEABAPUTEIBHOIO paccieOBaHUS.
Oco0eHHO B CUTyallMH, KOTa J0OPOCOBECTHO ACHCTBYIOUMI aJBOKAT JOOPOBOJIBHO BbIAAJ IPSIMO
yKa3aHHbIE U KOHKPETHU3UPOBAHHBIE B PEIIEHUH CyJa OObEKThI, COJEpKAaHUE KOTOPhIX HE COCTABIISIET
a/JIBOKaTCKyl0 TailHy, 4YTO HMCKIIOYaeT HEOoOXOAMMOCTh HX IOMCKAa, B TOM 4HCJIE B MaTepHalax
aJIBOKaTCKOTO MPOU3BOJICTBA, @ y CIEJ0BATENS - OOBEKTUBHO OTIAIM OCHOBAHMUS MOMCKA YKa3aHHBIX
B CyneOHOM perieHnu 00bekToB. OJHAaKO0, HECMOTPS Ha 3TO, CJIENOBaTEeNb MPHUHSI PELIEHHE O
MPOJIOJDKEHU U TTPOU3BOCTBA OOBICKA (BBIEMKH ).

(3) oOmaTbes ¢ aagBOKATOM, B JKWJIOM WJIH CJIYy:KeGHOM TOMeEIIeHHH KOTOPOro
NPOM3BOIUTCH OOBICK, BHIEMKa, OCMOTP B LeJSX ONpeJeseHUs 3alMIIAEMbIX aJBOKAaTCKOM
TAalHOH NpeJIMeTOB W NOKYMEHTOB M HeJONylleHWsi MX pasriamenus. [IpaBo ciensoarens
3aIpeTUTh JINLAM, IPUCYTCTBYIOIIMM B MECTE, 1€ IPOU3BOJUTCS OOBICK, OOIIATHCS APYTr C APYroM
WJIM WHBIMH JIMIIAMH 70 OKOHYaHMs oObicka (4. 8 cT. 182 VIIK P®) He MoxkeT pacnpocTpaHsAThCs Ha
MpEACTaBUTENSl aJIBOKATCKOM TanaTthl M aJBOKaTa, IOCKOJIbKY OIPaHUYHUT IpolieccyalbHble
BO3MOYKHOCTH peaJin30BaTh (yHKIUIO Y4acTHUsl B CIEACTBEHHOM JECHCTBUM — OOECIEeuuTh
HENPUKOCHOBEHHOCTb CBEACHUM, COCTABIISIFOLMX a/IBOKATCKYIO TalHY.



(4) 3HaKOMHUTBLCSI ¢ TpeIMeTaMH, JOKYMEHTAMH M CBeJeHUSIMH, KOTOpble MOTYT
colepKaTh A[IBOKATCKYIO TaiiHy, 10 TOr0 KakK cje0BaTelib 03HAKOMUTCS C HUMH, C LEJbI0
OTCeMBAaHHUsl SIBHO He OTHOCHMMBIX K IpeaAMeTy 00bICKa (BbIEMKH, OCMOTpY) U olecrnedeHHs
KOH(pMIEHUMAJIBHOCTH  CBeJ€HUIl, COCTABJAKIMX AJBOKATCKYK) TailHy, a TaKxKe
BbICKA3bIBATh MO3HIHIO 10 BONIPOCY 0 BO3MOKHOCTH MJIH HEBO3MOKHOCTH MX M3bATHA . DTO KE
KacaeTcs M U3bATHS CBEIEHUM, HaXOAAIMXCS Ha OJJIEKTPOHHBIX Hocutensx. Kak ykaszan
Konctutynmonnsiii Cyn Poccuiickori ®@eneparuu B IloctanoBnennu ot 17 gexabps 2015 roma
«KOHKpETH3allusi CyAOM TIpeaMeTa oObIcKa  (OTBICKUBAEMOTO  OOBEKTa) Mpeaonpeaesser
HEJIOMYCTUMOCTb U3BSATHS CJIEI0OBATENIEM aIBOKATCKUX IIPOM3BOJICTB B 11€J0M, IPUMEHEHHUS BUJEO-,
$oTO- M MHOHN (UKCAIMU JaHHBIX MPOCMATPUBAEMbIX MAaTEPHAJIOB aJBOKATCKUX MPOU3BOJICTB, a
TaKoKe HEIOIMYCTUMOCTh M3ydeHus (a TeM OoJiee OMIaIIeHUs]) COAEPKUMOTO JTOKYMEHTOB, MMEIOIMX
PEKBHU3UTHI CO3JAaHUS aIBOKATOM M (WMJIM) aJBOKATCKAUM OOpa30BaHHWEM M HE BKIIOYEHHBIX CYIIOM,
CaHKIIMOHUPOBABUIMM OOBICK, B YUCJIO OOBEKTOB JAHHOTO CJEJICTBEHHOrO AeicTBUs». [lockonbky
KC P® npsmo yka3an Ha HEJONMYCTUMOCTb M3Yy4EHHS CIIEOBATENEM COJEPKUMOTO JIOKYMEHTa, HE
SIBJISIOILETOCS. TIPEIMETOM OObICKa (BBIEMKU, OCMOTpa), a (PyHKIUS MPEICTABUTENS aJBOKATCKOU
najarel 3aKIOYaeTcss B OOECIEYEeHMM HEMPUKOCHOBEHHOCTH IPEJAMETOB U JIOKyMEHTOB,
COCTABJIAIONIMX a/IBOKATCKYIO TallHY, KOTOPYIO HEBO3MOXHO pealin30BaTh 0€3 M3yueHUs JOKyMEHTa,
TO MpPEACTAaBUTENb aBOKATCKOM MasiaThl JOJKEH 00JiaZjaTh MPaBOM MPUOPUTETHOTO O3HAKOMIICHHUS C
JOKYMEHTOM JUIsl ONPEAETCHUs — SBISETCA OH MPEAMETOM OOBbICKa (BBIEMKHM, OCMOTpa) UJM HeT. B
CBOIO OYepe/b MPEACTaBUTEND aJBOKATCKOM ManaThl 00s3aH ONPEAEIUTh OTHOCUMOCTh U3yY€HHOIO
JIOKYMEHTa K MpeaIMeTy 0ObICKa (BBIEMKH, OCMOTpPA) U COOOIMTH O CBOEM pPEIICHUH CIIEA0BATEINIO.

(5) 3HAKOMHTBCSI ¢ MPOTOKOJIOM CJIeJICTBEHHOTO JA€CTBUSI W MPUHOCUTH HA HETO CBOH
3ameuyaHusi. [locKoNbKy TMpeACTaBUTENb aJBOKATCKOW MajiaThl O0si3aH MPHUCYTCTBOBATH IpPHU
MIPOU3BOJICTBE CIIEACTBEHHBIX JEHCTBUM B OTHOIUCHMM AaJBOKAaTa, TO OH KaK Y4YaCTHHUK
CJIEJICTBEHHOTI'O JIEMCTBUS, JOJKEH OBbITh BHECEH B MPOTOKOJ M, COOTBETCTBEHHO, JOJDKEH 001a1aTh
IIPaBOM Ha O3HAKOMJIEHHE C MPOTOKOJOM CJEACTBEHHBIX JECUCTBUM, NMPUHOCHUTh Ha HETO CBOU
3aMEYaHMs KaK B YaCTH HECOOTBETCTBUS CBEICHUN peabHO MPOU3OINEIIIMM COOBITUSM, TaK U B
qacTH (UKCAIlMK JEHCTBUN CJe0BaTelNsd, KOTOpPhIE HApYIIMJIM aJBOKATCKYIO TalHY, SIBJSUIUCH
HE3aKOHHBIMU U T.II.

(6) o6xkanoBaTh aeiicTBusi (De3deiicTBHE) W pellieHHs] CJieJIOBaTeJisi, KOTOpbIe
OTPAHMYMJIM WJIM CAeJAJIl HEeBO3MOKHBIM pean3alfi0 MpeJcTABUTEJeM aJBOKATCKOM
najaarbl cBouMX GyHKUUH Mo odecrneYeHUI0 HENPUKOCHOBEHHOCTH IpPeAMeTOB M JOKYMEHTOB,
COCTABJIAIONMX AJBOKATCKYIO TalHy, a TakkKe B CIydasx, KOrja B HapyllleHHe 3aKOHOJAaTeIbHOTO
zampera (4. 2 cr. 450.1 VIIK P®) cnenoBarenb IOMYyCTHJI BHUAEO-, (OTO- U MHYIO (UKCALUIO
MaTEpUAJIOB a/IBOKATCKMX IPOU3BOJICTB B TOM MX YAaCTH, KOTOPAsi COCTABJISET a[JBOKATCKYIO TalHY.



